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SHORT TITLE AND INTERPRETATION
Short title and commencement

1. This Act may be cited as The Retirement Funds 2@95, and shall come into
force on such date as the Minister may, by Noticthe Gazette, determine.

Interpretation
2. In this Act, unless the context otherwise requires:

"actuary" means any fellow of an institute, faculigciety or chapter of actuaries
approved by the Registrar;

"adjudicator" means the Retirement Funds Adjudicappointed in terms of section 45
of this Act;

"annuity"” means a series of equivalent paymentalpayeither monthly, quarterly, bi-
annually or annually;

"association" means any association of people;

"auditor" means a person who is registered as ditaain terms of the Accountants Act,
1985;

"complainant” means:

(@) any person who is, or who claims to be:
() a member or former member of a fund;
(i) a beneficiary or former beneficiary of a fijn
(i)  an employer who participates in a fund;

(b) any group of persons referred to in a (i),d (iii);

(c) a management board of a fund or a memberdhese

(d) any person who has an interest in a complaint.



"complaint” means a complaint of a complainanttietpto the administration of a fund,
the investment of its assets or the interpretadiaoh application of its rules, and alleging-

(@)

(b)

(€)

(d)

that a decision of the fund or any person purpdyteken in terms
of the rules was in excess of the powers of thatl for person, or
an improper exercise of its powers;

that the interest of the complainant has or willgoejudiced as a
result of the administration of the fund by anygwer, whether by
act or omission;

that a dispute of fact or law has arisen betwthe fund or any
person and the complainant; or

that an employer who participates in the fund radulfilled its
duties in terms of the rules of the fund;

but shall not include a complaint which does ntteeto a specific complaint.

"consolidate" for the purposes of this act meaesrhorporation of all alterations,
rescissions or additions to a fund's rules intoanll set of rules of the fund and which
rules have then been approved and endorsed byethistRar.

"court" means the High Court of Swaziland havingsgdiction.

"dependant” means in relation to a member:

(@)

(b)

a person in respect of whom the member is legalhtd for
maintenance,

a person in respect of whom the member is not liedjable for
maintenance if such person-

(1) was in the opinion of the management board depératen
the member for maintenance;

(i) is the spouse of the member and shall include asgpas a
result of any customary or religious union;

(i)  is a child of the member and shall include a pasibus
child, an adopted child and an illegitimate child;



(iv) a person in respect of whom the member would have
become legally liable for maintenance, had the nemibt
died.

"employer" means:

(@) in the context of retirement funds referred to arggraph (a) of
the definition of retirement funds, a person repngéisig the person
or group of persons whose employees are membersheof
retirement fund or a person representing the gawgroody of an
organisation whose employees are members of theement
fund; or

(b) in the context of retirement funds referred to arggraph (b) of
the definition of retirement funds, a person repnéisig a business
carrying on the business of a retirement fund;

"financial year" in relation to any person, medms 12 months, or such other period as
approved by the Registrar, preceding a set délyeoonth in each calendar year as at
which the person's financial statements are drawn;

"fund" means a retirement fund as contemplatedimAct;

"Insurance andretirement benefit trust fund" me#ms fund established in terms of
the Insurance Act, 2005;

“insurer" means a person registered in terms ofrth@rance Act, 2005;

"life annuity” means for purposes of this Act amaity payable during the lifetime of an
individual or during the joint lifetime of an indoual and any dependant nominated by
the individual,

"management board" means the body as contemplatatiion 8 of this Act which has
been entrusted with control over the retirementfun

"market value" means the value of a fund's assetietermined in terms of the
Regulations;

"member" means any person whose membership otittteifas been established in
terms of the rules of the fund and has not yet beeninated in terms of the provisions
of the rules and shall include a person entitledrteeceiving a benefit under the rules of
the fund;

"Minister" means the Minister responsible for Finan



"officer” in relation to a fund means any membeth® management board, any manager,
principal officer, treasurer, clerk or employee ahéll exclude any person appointed as
auditor in terms of section 21 or any person apedias valuator in terms of section 22
of this Act;

"pension” means an annuity payable under any laander the rules of a pension fund,
provident fund or retirement annuity fund;

"person” shall include a juristic person;

"principal officer" means the person referred t&irction 11 of this Act;

"Registrar" means the Registrar of retirement furefisrred to in Section 4 of this Act;
"Regulations” means the Regulations made in tefrttaoACt;

"retirement fund" means:

(@ any plan, fund or programme established for theppsg of
providing an arrangement established with the mpmepof
providing annuities and or lump sum benefits farnmembers on
their retirement or for the dependants of such nemion the
death of such members;

(b)  retirement benefits to individuals. The term in@adbut is not
limited to any pension fund, provident fund or metnent annuity
fund, as defined in the Income Tax Act, as amerfdad time to
time; or

(c) a business carried on with the purpose of providinguities and
or lump sum benefits for its members on their eatient or to the
dependants of such members on the death of suclhensm

"rules" means the rules referred to in section fitBig Act and which have been
approved and endorsed by the Registrar in terrssaifon 13 of this Act;

"subsidiary" for purposes of this Act, means armesded organisation in which a person
has an ownership interest exceeding at least 15%abbrganisation;

"this Act" includes the Regulations and the formd directives emanating from those
Regulations;



"total interest" means:

€)) in the case of a retirement fund where the memberigfit on
retirement is a series of equivalent payment'skvig or has been
determined by a formula taking into account onenare of age,
salary, length of service or otherwise, the valfieghe member's
benefit determined by the fund's appointed valuatothe value
determined on a basis supplied by the fund's apgodvaluator-

Provided that the method of valuing the membeatseht shall be
consistent with the basis used by the valuatestablish the fund's
liabilities for purposes of this Act;

(b) in the case of a retirement fund where a sepacateuat is kept of
each member's share of the fund for retirement qeap and
which account is made up of an accumulation of ridmmtions and
investment returns thereon, the total amount of thember's
account and any other amount which the member nezproe
entitled to from the fund;

“trustee” means a member of a management board;
"valuator" means an actuary who has been appointeaims of Section 22 of this Act.
PART II

INTRODUCTORY PROVISIONS AND REGISTRATION OF RETIREMENT
FUNDS

Prohibition of unregistered retirement funds

3. (1) After the expiry of a period of 12 monthgeafthe commencement of this
Act, no person who was carrying on the businessretirement fund at the
commencement of this Act, shall carry on the bussra a retirement fund unless he has
been registered as a retirement fund in termsatiose5 of this Act.

(2) Every retirement fund which was in existence atdbmencement of
this Act shall, within 120 days after the commeneatrof this Act, apply to the Registrar
for registration in terms of section 5 of this Act.

(3)  Any retirement fund referred to in subsection (Rjak fails to submit an
application for registration in the allowed timéa#i within 7 days of the expiry of the
allowed time, show the Registrar proof to his $atigon that it has decided to act in
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terms of section 40 of this Act, failing which, tRegistrar shall act against the fund in
terms of section 41 of this Act.

4) The Registrar may extend the period for applicatavrregistration
allowed in subsection (2), if an application for extension is made to the Registrar in
writing.

(5) No retirement fund which was established afterctbramencement of this
Act shall commence operations until the Registias imformed the fund in writing that
its registration has been completed, or that itsvigronal registration has been approved
and the Registrar has supplied the fund with afwatie of registration, or a certificate of
provisional registration.

(6)  After the commencement of this Act, no person steaity on the business
of a retirement fund after expiry of a period ofm®nths from the date on which he has
been advised by the Registrar that his applicdmomregistration has been refused, and
the fund shall, within 7 working days of the expwy the period of grace, show the
Registrar proof that it has commenced to act ims$eof section 40 of this Act, failing
which the Registrar shall act against the fundemmis of section 41 of this Act.

(7)  Atfter the expiry of a period of 12 months from tt@mmencement of this
Act, no person shall use the words "retirementpas of the name of his association or
business or use a name for his association or ésswvhich may convey the impression
that he carries on the business of a retiremerd,funless he has been registered as a
retirement fund in terms of section 5 of this Act.

(8)  After the expiry of a period of 12 months from ttemmencement of this
Act, no person shall use the word "retirement" ag pf the name of any of his products
or services, or use any other name for his produdervices which may convey the
impression that he carries on the business of ieem&nt fund or is an agent of a
retirement fund, unless the product or services hieais offering is underwritten by an
insurer registered in terms of the Insurance ABOS?2 or a retirement fund and he has
been duly authorised in writing by that insurefwrd to be its representative.

Registrar of Retirement Funds and Retirement FiBatsd

4, (1) The person appointed as Registrar in tefnttseolnsurance Act, 2005,
shall also be the Registrar of retirement fundstaedowers vested in him and his office
for purposes of insurance business shall alsoindsin for purposes of retirement fund
business as applicable.
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(2) The Board created as the Insurance and RetirenugrtisFBoard in terms
of the Insurance Act, 2005, shall also be the Betant Funds Board and the powers
vested in that Board for purposes of insurancenagsi shall vest in the Board for
purposes of retirement fund business as applicable.

Registration of Retirement Funds

5. (1) An application for registration of a retirent fund under this Act shall be
made to the Registrar by the principal officeramts of the Regulations and prior to
submitting any such application to the Registrarcfansideration the principal officer
shall ensure that his application is complete at ths application complies with

the Regulations, and any omissions have been eepldiy way of a note.

(2)  The Registrar may request an applicant to providéhér details which
the
Registrar considers necessary for him to make &idacregarding registration of the
retirement fund and the Registrar may refuse tosicem an application solely on the
grounds of inadequate or incomplete information.

3) If the Registrar is satisfied that the Fund hasmlged with the
Regulations, and he is satisfied with any otheorimfation that he may have requested in
terms of subsection (2), he shall register the fopdssuing a certificate of registration
and entering the details of the fund in the reteatmfunds register and endorsing the
rules of the fund and returning a copy to the aypi.

4) If the Registrar is not satisfied that the requieans of the Regulations
have been complied with, or he is not satisfiechveihy other information that he may
have requested in terms of subsection (2), he siwliregister the fund and he shall
provide the applicant in writing with the reasooslfis refusal to register the fund.

(5) Notwithstanding the provisions of section 3 andubsection (4) of this
Act, if the fund has complied with such requirenseas the Registrar has prescribed and
he is satisfied that the registration of the fusidni the public interest, the Registrar may
register the fund provisionally and forward to thend a certificate of provisional
registration:

Provided that:

(@) the provisional registration shall be valat & period of 3 years
from the date of provisional registration;

(b) the Registrar may if he is satisfied thasiin the public interest,
extend the period of provisional registration fopexiod of twelve
months at a time;
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(© the period of extended provisional registmaticontemplated in
subsection (5) (b) shall not exceed thirty six rhenin aggregate;
and

(d) the fund shall endeavour to complete the irequents for
registration and shall at the request of the Reggigirovide him
with details of its efforts to complete the requoients for
registration.

(6) The Registrar may attach any conditions not ingtaest with this Act to a
fund's registration that he considers necessany, renshall not issue a certificate of
registration unless he has informed the applicantviiting of his conditions, and the
applicant has agreed in writing that he will abiigethe conditions.

(7) Every retirement fund shall become a juristic persno the receipt by its
Principal Officer of written confirmation of its gestration by the Registrar, and shall
thereafter be capable of suing and being suedsiovin name and doing all the lawful
things in order to exercise the powers vested ia darry out the functions ascribed to it
in terms of its rules, and to carry out its dutreserms of this Act.

(8) A person who supplies false information to the Regr with the intention
of fraudulently registering a retirement fund cortsnian offence, and shall, on
conviction, be liable to a fine not exceeding E®) GfF a term of imprisonment not
exceeding 1 year.

(9) No fund shall be registered or provisionally regjistl under this Act
except as provided for in this section.

Cancellation or suspension of registration
6. (1) The Registrar shall cancel the registratiba fund:
(@) on being provided with proof that the fund lceased to exist;

(b) on becoming aware that the fund's registnatias based on false
information; provided that, if the Registrar isiséd that the false
information was provided by mistake and not as pad scheme
to commit fraud, he shall suspend the registraiionlieu of
cancelling the registration, and he shall allow fined to submit
the correct information within 60 days of the suspen and he
shall cancel the registration if the correct infatman is not
supplied within this time, or is supplied but istnto his
satisfaction.
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(2)  The Registrar may seek an order of the court aisiihgrthe cancellation
or suspension of registration of a retirement fund:

(@) if the fund has violated any provisions détAct and has ignored
any request by the Registrar to take correctivesunes;

(b) if any investigation carried out by the Registgives the Registrar
cause for cancellation or suspension.

(3)  The court may suspend the registration of a furalnmanner in which it
thinks fit and the court shall determine the periodwhich the suspension shall apply,
the conditions attached to the suspension, the ittonsl for reinstatement and the
consequences of failing to comply with such coodii

(4)  The court may cancel the registration of a funtiégbnsiders this to be in
the public interest.

(5)  On the suspension of a fund's registration its nesnd employer shall
cease to benefit from any concessions grantedéinttome Tax Act, but, it shall remain
subject to the provisions of this Act except thegt tund may not make any changes to its
rules and must cease to accept new members ancceass any marketing.

(6) A fund whose registration has been cancelled shitilin 30 days of being
informed of the cancellation of its registration the Registrar provide proof to the
Registrar that it has decided to act in terms ofige 40 of this Act, failing which, the
Registrar shall act against the fund in terms ofise 41.:

Provided that, if the Registrar considers it toiflb¢he members' interest, he may
proceed to act against the fund in terms of sectibimmediately on the cancellation of
its registration, in which case the Registrar shdtirm the fund of his intention and the
fund shall not take any action in terms of secd@, or it shall cease any action that it
may have commenced in terms of section 40.

(7)  The costs of any successful application to thetdmythe Registrar for
purposes of this section shall be borne by the.fund

(8) A person who contravenes the provision of subse¢sd commits an
offence and shall, on conviction, be liable toreefof E50 000 or a term of imprisonment
not exceeding 2 years.
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Retirement Fund Business

7. A retirement fund may not carry on any other bussnather than the business of

a retirement fund, where the business of a retirtraleall be taken to mean the purpose
of the retirement fund as implied by the definitioh "retirement fund" in terms of
section 2 of this Act.

PART I1I
MANAGEMENT OF A RETIREMENT FUND
Management Board of a retirement fund

8. (1) Every retirement fund shall have a contngllbody which shall be
responsible for controlling the business of theeatent fund and which shall be referred
to as “the management board”.

(2) The management board shall consist of at leastsbps, who shall be
referred to as “trustees”, and of whom at lea8b Shall be elected by the members and
the balance shall be appointed by the employer:

Provided that, on application from a fund, and tbe receipt of adequate
information to his satisfaction, the Registrar may:

(@) grant a fund permission to have a managebwanrd consisting of
less than four persons if this number is impratticainreasonably
expensive, provided that, the members' right totedé least 50%
of the trustees shall not be affected.

(b) exempt a fund from the requirement that tleminers may elect at
least 50% of the trustees if-

) the members of the fund are persons wheearployees of
more than three different employers who are not
subsidiaries of the same holding company; or

(i)  the fund is a retirement annuity fund.

(3)  The rules of the fund shall state the constitutbthe management board,
the procedure for election of the trustees, thecgutares at meetings, voting rights of
members of the management board, the breaking adlaeks and the powers of the
management board.
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(4)  The management board shall be headed by a chammashall be
elected by the trustees from amongst themselves.

(5)  Any decision of the management board shall beexin a resolution
which shall be minuted and each resolution shaflipeed by a majority of the trustees-

Provided that the chairman of the management k&fzatl sign each resolution.
Duties of the management board
9. The management board shall ensure that:

(@) records of the operations of the retirememdfthat completely
and correctly reflect the operations of the furel keapt;

(b) all minutes of meetings are maintained inhsacmanner that the
resolutions of the management board are correetlgated;

(c) the minutes of the management board meetirgg&ept in a bound
book, such that it will not be possible to removeeplace pages
of the minute book, or to insert pages into theutarbook;

(d) members of the fund are informed of theirdfga and rights;

(e) contributions are timeously paid to the sstient fund;

() the rules and operations of the fund areinatiolation of this Act;
and

(9) the fund is managed in accordance with iggstered rules.
Fiduciary responsibilities of the management board

10. The management board shall ensure that the interestmbers is protected at
all times by:

(@) acting with care, diligence and good faith;
(b) avoiding conflict of interest; and

(c) acting impartially.
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Principal Officer of a retirement fund

11. () Every registered retirement fund shall hayeincipal officer who shall
be a Swazi citizen resident in Swaziland.

(2)  The principal officer shall be appointed by the mgement board of the
retirement fund.

3) If for any reason the Principal Officer is unalefulfil any duty imposed
on him by this Act, the management board may apmother principal officer within
30 days of the principal officer becoming unablg@éosform his aforementioned duties.

(4)  The name of the principal officer shall be advisedriting to the
Registrar on registration, and, a change of pradagfficer shall be advised in writing to
the Registrar within 30 days of the change beirfgcedd.

Duties of the principal officer

12.  The principal officer shall be responsible for:

(@) receiving and processing all communicatiomenia@ the retirement
fund,

(b) ensuring that all decisions of the manageménard are
implemented,;

(c) ensuring that all returns required in terrhthes Act are submitted
timeously; and

(d) all other administrative functions requiredterms of the rules of
fund and applicable legislation.

Rules of a retirement fund

13. (2) The business of a retirement fund shalideerned by a set of rules which
shall comply with the prescribed requirements imteof the Regulations.

(2) No rules shall be of any force unless those ruée®tbeen approved, and
endorsed by the Registrar after consultation viighNlinister.

(3)  Subject to the provisions of this Act, the rulesaaktirement fund shall be
binding on the fund and its members, employer dfidens and any person who has a
claim on the fund.
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4) Every member of a retirement fund shall be entidledequest to inspect a
copy of the rules of the fund.

(5) Notwithstanding the provisions of subsections (&) €3), if the rules of
the retirement fund are found to be in conflicthwihe provisions of this Act on any
aspect, then the provisions of this Act shall apply

Amendment of rules

14. (2) A retirement fund may alter or rescind @ka any addition to its rules
provided that no such alteration, rescission oitamdshall affect the rights of any
creditor of the fund other than as a member.

(2)  All proposed amendments shall be submitted to #gid®ar for approval
within 60 days of the management board's resolw#pproving the amendment.

(3) Any amendment to the rules which affect the finahcondition of the
fund shall be accompanied by a valuator's certdiczrtifying that the amendment will
not render the fund financially unsound.

4) If the Registrar is satisfied that the amendmenbisagainst the members'
or employers interest, and not inconsistent witk #&ct, he shall register the amendment
and he shall return an endorsed copy of the amemickméhe fund.

(5)  The resolution of the management board must skedelyg the date on
which the amendment will come into force and als® teason for the amendment and
the Registrar shall not register any amendment lwhaes not state the aforementioned
date and reason.

(6) A fund may at any time consolidate its rules wisblall take effect from a
date decided by the management board:

Provided that the Registrar is satisfied that tae will not prejudice the
members' interest.

Registered office of a retirement fund

15. (2) Every retirement fund shall maintain ancaffin the Kingdom of
Swaziland which shall be its principal place ofiness.

(2)  The address of the registered office shall be iedtifo the Registrar and
any change shall be reported to the Registrar wbidays of the change being effected.
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(3)  Any notice emanating from legal proceedings magdreed on the
retirement fund by delivery to the registered afar if that office has ceased to exist by
delivery to the Registrar.

Contributions due to a retirement fund

16. (2) All contributions due to a retirement fundespect of its members shall
be paid to the fund or to the person administetiiregfund's assets within 7 days of the
expiry of the period for which it was due.

(2) The management board shall ensure that all moregsved by the fund
are deposited in the fund's banking account omaré to the person administering the
fund's assets by the end of the first working dalpWing the receipt of the moneys.
Retirement Fund Bank Accounts
17. (2) A retirement fund which maintains custodylbor part of its assets shall
maintain a banking account with a banking instttregistered in terms of the Financial
Institutions Order, 1975, or an institution registéas a banking institution in terms of
the laws of the country where its head office @ntained, provided that the institution
has been granted permission by the Government afifamd to operate as a bank in
Swaziland.

(2)  Any accounts contemplated in subsection (1) sleberated at a branch
of the bank within the borders of the Kingdom @fe&iland.

PART IV
STATUTORY OBLIGATIONSOF A RETIREMENT FUND
Retirement Fund assets

18. (2) All of a retirement fund's assets shaltdgistered in its own name and the
fund shall retain custody of all its assets.

(2)  Notwithstanding the provisions of subsection (Iet@rement fund's assets
may be kept in the name of the retirement fund bg or more of the following
institutions registered in a country approved by Registrar in terms of the Regulations:

(a) a stockbroker;

(b) an Investment Manager;

(c) an insurer; or
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(d) a banking institution.

3) For purposes of subsection (2) "registered” meaaisthe person has been
duly authorised in terms of the laws of any of doeintries mentioned, to carry on the
business of stock broking, investment managemestirance or banking, as applicable,
and the authorisation has not been revoked.

4) Notwithstanding the provisions of subsection (Bg Registrar may on
application by an institution which does not qualif terms of subsection (2), grant that
institution permission to retain custody of a mtent fund's assets in the name of the
retirement fund if the Registrar is satisfied that:

€)) the institution is adequately supervised lhg authorities of the
institution's country of origin;

(b) the institution is financially sound; and
(c) the institution is not under investigation &ory reason.

Retirement Fund investments

19. (1) A retirement fund's investment shall beested in accordance with the
Regulations.

(2) A retirement fund may invest part of its assetsthie business of an
employer or in any subsidiary company or holdinghpany of the employer provided
that the amount invested shall not exceed the atpescribed by the Regulations from
time to time.

(3) A retirement fund shall not use any of its monegs shall the retirement
fund be coerced or induced to:

€) grant a loan to a sponsor, employer or mendfethe
management board of the fund;

(b) invest any of its moneys with any institutioar
organisation with a view to securing a loan atefgrential
rate of interest or for securing any benefit monetar
otherwise for the benefit of the employer or anymber of
the management board or any other person; or

(c) use any of its assets as a collateral foraa lmade by any
institution or person to the employer or any mentfethe
management board of the retirement fund.
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4) Notwithstanding the provision of subsection (3)ieéirement fund may
grant a loan to a member as an investment, or Bsgperantee so that the member may
obtain a loan, to enable the member:

(@) to purchase a dwelling, or to purchase land arect a
dwelling on it, for occupation by the member or a
dependant of the member, provided that the aforéorerd
land and dwelling shall be registered in the narh¢he
member or his spouse;

(b)  to make additions or alterations to or tomtein or repair a
dwelling which belongs to the member or his spoaise
which is occupied or will be occupied by the membera
dependant of the member;

(© to erect a dwelling on land that the membehisrspouse
does not own but on which land the member or higise
can exercise a right or privilege in terms of angtomary
or statutory law to build a dwelling for his ownampation
or for occupation by his dependants.

(5) If the loan or guarantee contemplated in subse¢ddis to be utilised for
the purpose of building a dwelling on Swazi Natidaad, then before granting the loan
the fund shall ensure that the written permissibtie official custodians of the land has
been obtained.

(6) A loan or guarantee contemplated in terms of sulmse) to which the
provisions of subsection (5) do not apply shallseeured by a first mortgage on the
property being financed.

(7 A loan or guarantee contemplated in subsectioarfd)to which the
provision of subsection (5) do not apply shall eeteed 90% of the market value of the
property concerned.

(8) A loan or guarantee contemplated in subsectiosi{d) not exceed sixty
percent of the value of the member's cash withdraemaefit in the fund calculated as if
the member has withdrawn on the date the loangnaaged.

(9) A loan contemplated in subsection (4) shall be yapke over a period not
more than and at a rate of interest not less thescpbed by the Registrar in terms of the
Regulations.
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(20) A person who contravenes any provision of thégtion commits an
offence and shall, on conviction, be liable toreefnot exceeding E100 000 or a term of
imprisonment not exceeding 5 years:

Provided that if the person convicted is not asjiur person, he shall be
subject to both the aforementioned fine and prsamtence as the court decides.

Financial Statements

20. (2) Within 6 months after the end of the finahgear of a retirement fund the
principal officer shall submit to the Registrar apg of the fund's audited financial
statements.

(2) The principal officer shall also submit to the Regr any special report
by the auditor that refers to the financial statetse

3) The principal officer shall supply the Registrarttwiany further
information that he may request.

4) If the Registrar is of the opinion that any documémnished by a
registered fund in terms of subsection (1) does austectly reflect the revenue and
expenditure or the financial position of the fuhd,may reject the document, and

(@) he shall notify the fund of the reasons fochs rejection;
and,

(b) the fund shall be deemed not to have furmistiee said
document to the Registrar:

Provided that in such event the Registrar ngpha
the provisions of section 71 of this Act, even tijouthe
period concerned may have expired before applicato
made for extension.

(5) When having the financial statements drawn up ptinecipal officer may
take into account the provision of the Regulations.

(6) A person who does not comply with the provisionssabsection (1)
commits an offence and shall be liable to a penafitig500 which shall be increased by
an amount of E10 for every working day that thevmion is not complied with.

(7 A person who fails to comply with the provisionssoibsections (2) or (3)
commits an offence and shall, on conviction, bbléao the general penalty in terms of
section 68 of this Act.
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Appointment, powers and duties of auditor

21. () Every retirement fund shall appoint an tardfor its business provided
that such appointment shall be considered provi@md be of no force until the
Registrar has approved the appointment in writing.

(2)  An application for approval of the appointment be tauditor shall be
made in terms of the Regulations within 30 daysmfrthe date of provisional
appointment of the auditor.

(3) The Registrar may refuse to approve the appointroéran auditor or
withdraw his prior approval if he considers thiskte in the interest of the retirement
fund:

Provided that the retirement fund may appeal toMir@ster against a decision of
the Registrar taken under this subsection.

4) The Registrar shall not approve any director or legge of the employer
or any other employer associated with the emplagean auditor except that where the
employer is the Government of Swaziland, the Aud@eneral may be approved as the
auditor.

(5) The auditor shall ensure that every financial statat of the retirement
fund is properly drawn up and fairly reflects tieahcial position of the retirement fund.

(6) The auditor shall bring to the notice of the Registat any time any
irregularity which in his opinion may lead to fir@al loss if not rectified.

(7) No person shall hinder the appointed auditor in gleegformance of his
duties and for purposes of this subsection thehwitfing of information, the concealing
of information, intentionally supplying wrong infoation and denial of access shall
constitute hindrance in addition to any other dwatta court decides constitutes
hindrance.

(8)  The auditor shall satisfy himself that the docureeott statement of assets
to be submitted in terms of the Regulations fardflect the financial position of the
retirement fund.

(9) The auditor shall satisfy himself that the retiretnéund’'s investments
comply with the Regulations.
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(10) If the appointed auditor does not satisfactoril§iffany provision of this
section where he is required to apply his skilif@ny person contravenes the provisions
of subsection (7), he commits an offence and sbalonviction, be liable to the general
penalty in terms of section 68 of this Act.

Appointment, powers and duties of valuator

22. (2) Every retirement fund shall appoint an agfuas a valuator provided that
such appointment shall be considered provisiondl k@ of no force until the Registrar
has approved the appointment in writing.

(2)  An application for approval of the appointment ofeduator shall be made
in terms of the Regulations.

(3) No person shall hinder the valuator in the perforoceaof his duties and,
for purposes of this subsection, the withholding imformation, the concealing of
information, the supplying of false information atie® denial of access shall constitute
hindrance in addition to any other act that thercmay decide constitutes hindrance.

(4) The appointed valuator shall be responsible foruiagl the fund's
liabilities and the fund's assets for actuarialpgses according to generally accepted
actuarial practice and producing a report thereon.

(5) The appointed valuator shall bring to the Registnaotice any practice or
irregularity which he considers might harm the mersbinterest.

(6) A valuator shall on the termination of his appoiatihby the retirement
fund bring to the Registrar's attention any irregity that he is aware of which might
prejudice the members of the fund.

(7) A person who contravenes any one or more of thevigoms of
subsections (3), (5) or (6), commits an offence simall, on conviction, be liable to the
general penalty in section 68 of this Act.

(8) If the appointed valuator does not satisfactoulliifany provision of this
section where he is required to apply his skill§ any person contravenes the provisions
of subsection (3), he commits an offence and hd, stra conviction, be liable to the
general penalty in terms of section 68 of this Act.

Actuarial valuations
23. (2) After the commencement of this Act the agement board shall ensure

that an actuarial valuation of the fund is cared by the funds appointed valuator as at
a date not later than the date of the fund's fim@hcial year end since the



24

commencement of this Act, and thereafter the manageboard shall ensure that an
actuarial valuation of the fund is carried outestdt once every three years.

(2) A written report shall be issued by the valuatottlos findings of the
valuation.

3) Each actuarial report shall be deposited with thgi&rar within 12
months from the date to which it relates.

(4) The Registrar may, at his discretion, grant anrestta of time in terms of
section 71 of this Act for submission of the vatuat report.

(5) The management board shall ensure that the repatémplated in this
section is made available on demand to every emplaynose employees are members
of the fund.

(6) The Registrar may direct that the management boaude an actuarial
valuation to be carried out at any time if the Ré&ar is of the opinion that the financial
condition of the fund needs to be investigated.

(7)  The administrator of a fund shall submit to the iReegr at the same time
that the valuator's report is submitted a statertethe effect that, to the knowledge of
the administrator, the data supplied to the valuktothe purposes of the valuation was
complete and accurate in every respect.

(8) If the Registrar is of the opinion that the repmhtemplated in subsection
(1) does not correctly reflect the financial comitof the fund in any respect , he may
reject the report and,

(@) he shall notify the fund of the reasons tatsrejection; and

(b) the fund shall be deemed not to have furnisheds#ned document
to the Registrar:

Provided that in such event the Registrar mayyagyy@ provisions
of section 71 of this Act even though the periosha@ned may have
expired before application is made for extension.

Amalgamation and transfer

24. (2) The business or part of a business ofieene¢nt fund may only be
merged with the business of another retirement.fund
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(2) No such merger contemplated in subsection (1) dleadiffected until the
Registrar has given his approval in writing.

(3) Every application for approval of a proposed mesjail be made to the
Registrar in terms of the Regulations.

4) The parties to the proposed merger shall supplyRégistrar with any
further information that he may request and thetigmrshall carry out any special
investigations that the Registrar may request apglg him with a report thereon.

(5) If the Registrar is satisfied that the provisiorfstlte Regulations have
been
complied with and that any additional requests maygléim in terms of subsection (4)
have been adequately carried out to his satisfactie shall issue a certificate approving
the merger of the business for which approval reghlsought.

(6) A person who contravenes any provision of this iseccommits an
offence and shall, on conviction, be liable to gemeral penalty in terms of section 68 of
this Act.

Impaired financial soundness of a retirement fund

25. (2) If any return reveals in the Registrar'smmm that a fund is not in a sound
financial condition, the Registrar shall request thanagement board to submit a scheme
for the restoration of the fund to financial souesis

(2) The Registrar may ask the management board to mwakelteration to
any
scheme contemplated in subsection (1).

(3) If the Registrar is satisfied that the scheme acaptated in subsection (1),
is reasonable, he shall authorise the scheme te@doand the management board shall
then implement the scheme.

4) If the Registrar is of the opinion that the finalaondition of the fund is
not repairable or if he is of the opinion that thanagement board is unable to effectively
implement the scheme referred to in subsectionth@) he shall act against the fund in
terms of section 35 or section 41 of this Act.
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EXEMPTION FROM CERTAIN PROVISIONSOF PART IV OF THISACT
Registrar's authority and allowable exemptions

26. (2) The Registrar is hereby empowered to censidd grant a request from a
retirement fund for exemption from certain of threypsions of Part IV provided that any
request for exemption shall be limited to thosengx@ons specifically allowed by
subsection (2).

(2) The Registrar may only consider a request for exempfrom the
provisions of one or more of section 21, 22 or P&z Act.

(3) A person desiring exemption shall supply the Registvith all the
information that the Registrar may need to the Reayi's satisfaction.

(4) The Registrar may at any time withdraw any exenmptitat may have
been
granted by his authority in terms of this sectianattach any additional conditions
thereto.

(5)  The Registrar shall inform a retirement fund intimg of his decision to
withdraw any exemption in terms of this sectiortmadd any conditions thereto and the
withdrawal or additional condition shall take etf@cworking days from the date of the
Registrar's letter.

(6) The Registrar shall only consider written applicat for exemption
desired in terms of this section.

Exemption from the provisions of section 21

27. (1) The Registrar may exempt a fund from trevigion of section 21 of this
Act if the fund satisfies all of the following comidns:

(@ the assets of the fund are in their entiregyntained in the name of
the retirement fund by one or more insurers;

(b) all contributions, investment income and arnlyeo moneys from
whatever source due to the fund shall be paid tijréc one or
more insurers;

(c) the payment of any benefit from the fund amy ather lawful
disbursement shall be made by one or more inswuaBds;
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(d) the fund has entered into an agreement withingles insurer
whereby that insurer has agreed to act as adnatostior purposes
of this Act.

(2) An exemption granted in terms of this section shallvalid only as long
as the conditions under which it is granted are onaintil the Registrar withdraws the
exemption granted.

Alternative obligations for funds granted exemptioterms of section 27

28. (1) A fund that has been granted an exempticlerms of Section 27 shall
supply to the Registrar any other information tihat Registrar may request in addition to
any information requested in this section.

(2) The fund shall, within 6 months from its financi@ar end, supply the
Registrar with:

(@) a certificate by the administering insurer statihgt the fund has
fulfilled the conditions for exemption as statedsetction 27; and

(b) its financial statements drawn up by the adminiisgeinsurer.
Exemption from the provision of sections 22 andf2Be Act

29. (1 The Registrar may exempt a fund from ttevigions of sections 22 and
23 of the Act if the fund satisfies the followingraditions:

(@) the member's benefits in the fund, other therse secured by an
insurer, is an amount or is secured by an amouderg of actual
contributions to the fund plus direct investmertunes on those
contributions. The investment return may be smabtland
withdrawal profits may be taken into account;

(b)  the fund does not maintain in its books ailigbfor any pension
that has been granted,;

(© the fund has not agreed to act as a guarantoespect of any
pension that has been granted; and

(d)  the fund shall submit to the Registrar, asteonce every three
years or such shorter intervals as the Registrar dedermine, a
certificate by an actuary certifying that:
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M the benefit structure according to the ruldsttee fund
meets the requirements of paragraphs (a), (b)@nd (

(i) based on the information at his disposal fieatisfied that
the provisions of paragraphs (a), (b) and (c) hbsen
complied with and that he has no reason to beltba¢
they are in danger of not being complied with;

(i) in his opinion the appointment of a valuatmd triennials
valuations as contemplated in section 23 are urssacg

(iv) the method used by the fund in allocating #ssets and
investment income to the members is fair and ellgta
and that no individual member or group of membees a
given preferential consideration;

(V) he has satisfied himself that if the fund uaesmoothed
method of bonus allocation, any reserve that han be
established for this purpose and any returns timehewe
not been appropriated for any other purpose; and

(vi) in his opinion, if the fund uses a smoothatkrof bonus
allocation, the rate granted is reasonable initie bf the
actual rates earned and the reserves being maidtdin
the fund for the purposes of bonus allocation.

(2) An exemption granted in terms of this section shellvalid only as long
as the conditions under which it was granted is oneintil the Registrar withdraws the
exemption granted.

Alternative obligation for funds that have beenrgead exemptions in terms of section 29

30. (1) If the Registrar is satisfied that the fio@l methods adopted by a fund
are such as to render periodical investigationa bgluator unnecessary, he shall, at the
request of such fund, authorise the fund to prearé furnish to the Registrar a
statement of its liabilities and assets in lieucalusing its financial condition to be
investigated and reported upon by a valuator imsenf section 23.

(2) Any statement prepared in terms of subsection (Bl snclude the
following particulars, namely:

(@) the nature and amount of the liabilities aodtimgent liabilities of
the fund;
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(b) a full description of each asset held by tinedftogether with such
particulars in respect of each such assets as wen#ble an
independent person to estimate the value of susét as a sale
between a willing seller and a willing buyer:

Provided that if a compliance with the requiraisethis
paragraph would result in unduly voluminous returtie fund
concerned may group various classes of assets hgeor
otherwise abridge the statement in such mannehesegistrar
may approve;

(© the basis of the valuation of each of the auasi kinds of assets
adopted for purposes of the statement;

(d) the aggregate value placed on the assets dgpopes of the
statement; and

(e) particulars of any pledge, hypothecation dreotencumbrance of
the assets of the fund.

(3) The statement prepared in terms of subsectionhdl) se accompanied by
a report by the auditor of the fund , and the audihall in his report state:

(@) in what manner and to what extent he hasfeatisimself as to the
amount of the liabilities and contingent liabilgieshown on the
statement;

(b) in what manner and to what extent he hasfeatifimself as to the
existence of the assets shown in the statement;

(c) to what extent he has satisfied himself that particulars of such
assets which are shown on the statement are correct

(d) whether or not, in his opinion, the basis afuation of each of the
various kinds of assets adopted by the fund isfiraly sound;

(e) whether or not, in his opinion, the fund insaund financial
condition;

) if he is of the opinion that the fund is net a sound financial
condition in what respect the condition of the fuséh his opinion
unsound; and
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(9) such other particulars as he deems relevatitetgurposes of this
Act.

PART VI

STATUTORY RESTRICTIONSON THE DISPOSAL
OF RETIREMENT FUND BENEFITS

Retirement benefits not reducible, transferablexecutable

31. (1) Save to the extent permitted by this Ax &he Income Tax Order, 1975,

no benefit or right thereto which arose in respéaontributions made by or on behalf of
a member of a retirement fund, shall be capablbenfig reduced, transferred, ceded,
pledged or hypothecated or be liable to attachmermstubject to any form of execution

under a judgement or order of court or be capablbemg taken into account in the

determination of a judgement debtor's financialtpws

(2) If a person attempts to transfer, cede, pledgeypothecate a benefit or
right thereto, the benefit shall, as the managerneatd may direct, be withheld thereto
or suspended:

Provided that the management board may directtieabenefit or part thereof be
paid to one or more of the members dependants @gteardian or trustee for the benefit
of such dependants during such period as they ri@yrdine.

(3) A person who contravenes the provision of this isactommits an
offence and shall, on conviction, be liable to gemeral penalty in terms of section 68 of
this Act.

Allowable deductions from retirement benefits

32. (1) A retirement fund may deduct an amouninfrine member's benefit in
respect of a debt arising from a housing loan @rgntee granted to or in respect of a
member in terms of section 19.

(2) A retirement fund may deduct an amount from the bta benefit in
respect of:

€) an amount representing the loss sufferedhbyemployer due to
any unlawful activity of the member and for whicldgement has
been obtained against the member in a court or #tewr
acknowledgement of culpability has been signed Hey member
and provided that the aforementioned written ackadgement is



31

‘I‘ ; i 2B
metne\ ) Sy

witnessed by a person selected by the member andhadhad not
less than eight years of formal education;

(b) an amount for which the employee is liableemal guarantee
issued by the employer for purposes of obtaiaitgusing loan:

Provided that an original notarised document existieh
confirms thietguarantee was made.

(3) If for any reason, except death, a member is unableinwilling to
acknowledge any debt contemplated in subjection(d@R)then the employer shall apply
to the court for an order authorising him to makdeduction from the member's benefit
up to an amount equal to the debt.

Death of a retirement fund member

33. (1) Notwithstanding anything to the contrarynt@ined in any law or in the
rules of a registered fund, any benefit payablestagh a fund in respect of a deceased
member, shall, subject to any guarantee issuedlorhade in terms of section 19 of this
Act, not form part of the assets in the estateushsa member, but shall be dealt with as
in this section.

(2) If, within twelve months from the death of the meankthe fund becomes
aware of a dependant or dependants of the mentiehenefit shall be paid to such
dependant or dependants in a manner that is deequétéible by the management board.

3) If the fund does not become aware of or cannottesry dependant of the
member within twelve months from the death of thember, and the member has
designated in writing to the fund a nominee whmas$ a dependant of the member, to
receive the benefit or a specified portion of tleadfit, the benefit or such portion of the
benefit shall be paid to such nominee - provided tthere the aggregate amount of the
debts in the estate of the member exceeds thegaggramount of the assets in his estate,
an amount of the benefit equal to the differencievben the aggregate amount of debt
and the aggregate amount of assets shall be paidhe estate of the member and the
balance of the benefit or the balance of such gortif the benefit as specified by the
member in writing to the fund shall be paid to timeninee.

4) If a member has a dependant and the member hasdatsgnated in
writing to the fund a nominee to receive the bdnmfia specified portion of the benefit,
the fund shall within twelve months from the deathsuch member pay the benefit or
such portion thereof to such dependant or nomineich proportions as the board may
deem equitable.
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(5) If the fund does not become aware of or cannottesry dependant of the
member within twelve months from the death of thember, and if the member has
either not designated in writing to the fund a noeei or if the member has designated a
nominee to receive a portion of the benefit, thedhé or the remaining only portion of
the benefit after payment to the designated nomisleall be paid into the estate of the
member, or, if no inventory in respect of the menties been received by the court, the
fund shall pay the monies into the Insurance atickreent benefit trust account.

(6) For the purposes of this section, a payment bygistexed fund to a
dependant shall be deemed to include a payment imadee fund to a trustee for the
benefit of a dependant contemplated in this section

(7)  Any benefit dealt with in terms of this section,ypble to a minor
dependant or minor nominee, may be paid in mone tme payment in such amounts as
the management board may from time to time consapgropriate and in the best
interest of such dependant or nominee- providetlithiarest at a reasonable rate, having
regard to the investment return earned by the fghd]l be added to the outstanding
balance at such times as the management board eteyrihe- provided further that any
balance owing to such a dependant or nominee atldtee on which he or she attains
majority or dies, whichever occurs first, shallgsaed in full.

(8) A benefit dealt with in terms of this section, pblgto a major dependant
or major nominee, may be paid in more than one payrii the dependant or nominee
has consented thereto in writing:

Provided that:

€)) the amount of the payments, intervals ofnpayt, interest
to be added and other terms and conditions aréodest in
a written agreement; and

(b) the agreement may be cancelled by eithely mar written
notice not exceeding 90 days.

(9) If the agreement contemplated in subsection (8)igatancelled, the
balance of the benefit shall be paid to the depetnalanominee in full.

Insolvency of a retirement fund member

34. Notwithstanding anything to the contrary containedany law on the
insolvency of a person, any benefit which arosa eesult of that person's membership of
a retirement fund shall not be considered as fogrpiart of the estate of that person and
may not be attached or appropriated by any person.
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PART VII

INSPECTION, JUDICIAL INTERVENTION AND WINDING UP

Registrar's Powers of Inspection

35. (1) The Registrar may cause an inspection tomiagle by an inspector
appointed by him in writing, of the business of aefrement fund.

(2) The Registrar shall inform the fund in writing aéhilecision to cause an
inspection to be made and the fund shall within atking days of the receipt of the
Registrar's communication, ensure that it is readye inspected by ensuring that all its
documents, electronic records, correspondence)diabinformation and officers will be
accessible to the inspector.

(3) The Registrar may use any power vested in him lgyltisurance Act,
2005, and authorised for use for the purposesi®ftbt by virtue of section 4 of this Act.

4) Notwithstanding any provision of the Insurance A€05, a person who
commits an offence in the circumstances containesection 25 of that Act, commits

and offence and shall, on conviction, be liabléh® general penalty in terms of section
68 of this Act.

Inspector's Report

36. The inspector shall prepare a report for thgigker on the entire business of the
retirement fund and the report shall include:

€)) the integrity of the management of the fund,;

(b) the financial condition of the fund, includincompliance with
deadlines for the submission of statutory returns;

(©) the extent (if any) of the fund's non-comptia with the provisions
of this Act;

(d) recommendations on the course of action reeederectify any
malpractice discovered; and

(e) recommendations on any criminal procedureghauld be started.
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Registrar's course of action

37. () The Registrar is hereby empowered to censidd implement any
recommendation made by the inspector.

(2) The Registrar may take any course of action thatmsiders necessary in
addition to the recommendations of the inspectar stmall include one or more of the
following:

(@) act against the fund in terms of section 41.

(b) initiate criminal proceedings against theiaafs of the fund, its
employees, administrator, sponsor, auditor, vatuatoany other
person whom he considers liable as a result ofEection.

(©) apply to the high court for an order empowgrim to appoint an
interim administrator to run the business of theement fund; or

(d) impose additional conditions on the contigunegistration of the
retirement fund.

Appointment of an interim administrator

38. 1) The Registrar may apply to the court foraader empowering him to
appoint an interim administrator to run the bussnefsa retirement fund as a result of any
inspection authorised by him and if he is of thenmm that this action serves the
members' interest.

(2)  The Registrar may apply to the high court for astleorempowering him to
appoint an interim administrator to run the bussnesa retirement fund gprima facie
evidence exists which indicates that the interdsthe members is being harmed,
provided that, the Registrar shall within 14 workidays of being granted the order
appoint an inspector in terms of section 35.

(3) The appointment of the interim administrator shiathain of force until
the Registrar terminates his appointment in writing

Powers and duties of the interim administrator

39. (2) The interim administrator shall be vestethvall the powers that were
vested in the management board and principal offiéethe fund and the management
board and principal officer shall thereafter foe thuration of the interim administrator's
appointment not exercise any of their powers orfgper any of their duties unless
requested by the administrator to do so.
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(2) The Registrar may grant the interim administratoy additional powers
that he considers necessary and amend any exggiingrs that may have been conferred
on him by virtue of subsection (1).

(3) The interim administrator's appointment shall applyhe entire business
of the retirement fund.

4) The interim administrator shall run the businesthefretirement fund in
accordance with the provisions of this Act.

(5)  The interim administrator shall assist the inspesgtothe carrying out of
his duties.

Voluntary liquidation of a retirement fund

40. (2) Subject to the provisions of this secti@n,registered fund may be
liquidated in such circumstances (if any) as majecified for that purpose in its rule
and in the manner provided by the rules, and tketaf the fund shall, subject to the
said provisions, in that event be distributed i thanner provided by the rules.

(2) Aretirement fund may be dissolved in circumstarares in the manner
prescribed in its rules, if the Registrar has refu register the fund, if the fund has not
applied for registration or if the registration tife fund has been cancelled and the
Registrar has not informed the fund that he widbestart proceedings to liquidate the
fund.

(3) Notwithstanding the provisions of subsection (t¢trement fund whose
registration has been refused or cancelled by ggs®ar shall be liquidated in terms of
the provision of this section:

Provided that:

€) its rules (if any) for purpose of liquidati@hall have the same
force as the rules of a registered retirement fand;

(b) the Registrar shall make any modificationsaty part of the rules
that he deems necessary.

(4) A liquidator shall be appointed in the manner dedcby the rules, or, if
the rules do not contain directions as to such appent, by the board, but such
appointment shall be subjected to the approvalhef Registrar, and the period of
liquidation shall be deemed to commence as frond#te of such approval.
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(5) During the liquidation the provisions of this Adtadl continue to apply to
the fund as if the liquidator were the board.

(6) The liquidator shall deposit with the Registrar gineliminary accounts
prescribed by the Regulations, and signed andfieertby him as correct, showing the
assets and liabilities of the fund at the commer#of the liquidation and the manner
in which it is proposed to realise the assets szldirge the liabilities, including any
liabilities and contingent liabilities to or in g@sct of members.

(7 In discharging the liabilities and contingdiabilities to or in respect of
members referred to in subsection (6) full recagnishall be accorded to-

(@) the rights and reasonable benefit expectatiof the persons
concerned; and

(b) additional benefits the payment of whichthg fund has become
an established practice.

(8) The Registrar may, in his discretion, dired kiguidator to furnish a
report, drawn up by an independent valuator orratbenpetent person nominated by the
Registrar, upon the preliminary account and prielary balance sheet.

(9)  The preliminary accounts, preliminary balaniceet and report (if any)
referred to in subsection (6) shall lie open at diff.ce of the Registrar, and at the
registered office of such fund, and where the teggsl office of the fund is in any district
other than the district wherein the office of thegitrar is situated at the office of the
magistrate of the district in which the registereffice of the fund is situated for
inspection by interested person for a period afyrdays.

(20) The liquidator shall submit to the Registeascheme for the liquidation
and such scheme shall include:

(@) the manner in which members' interest in tbedfis to be
addressed;

(b) the manner in which creditors' claims on tinedf are to be settled;
(© the manner in which any surplus assets abe tisposed of;
(d)  the manner in which any shortfall is to beradded; and

(e) whether all members have been treated eqaahyhether special
considerations apply to certain individuals.
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(11) The liquidator shall at least 30 days before thyeidation is carried out,
publish in the Gazette and at least two newspapfegeneral circulation in Swaziland,
notice of the pending liquidation and he shallhia hotice provide details of -

(@) where the documents referred to in subsecBprarid the scheme
of liquidation referred to in subsection (10) mayibspected;

(b) the date of the liquidation;

(© the name, telephone number, postal and sidebtss of the person
who can be contacted for more information; and

(d)  where objections can be lodged.

(12) If no objection is lodged with the Registrar inner of subsection (11), the
Registrar shall direct the liquidator to compléte liquidation.

(13) If objections are lodged with the Registrar in terof subsection (11), the
Registrar may, after considering the said objectirect the liquidator to amend the
preliminary account or give such other directioakting to the liquidation as he thinks
fit, provided such directions are not inconsisteiih the rules of the fund or this section,
and any such directions shall be binding uponitheadator.

(14) The liquidator shall, within fourteen days of theceipt by him of any
direction of the Registrar in terms of subsectid®)( post a copy thereof to every
member, shareholders and creditor of the fund, taediquidator or any other person
aggrieved by any such direction of the Registray aply by motion to the court within
twenty-eight days after such direction has beenngonicated to the liquidator, for an
order to set aside the Registrar's decision, amddlrt may confirm the said decision or
make such order as it think fit.

(15) If the Registrar is satisfied that his directiomsso far as they have not
been varied or set aside by the court, have beesngeffect to, he shall direct the
liquidator to complete the liquidation.

(16) The liquidator shall, within thirty days after theompletion of the
liquidation, lodge with the Registrar a final acnband a final balance sheet, signed and
certified by him as correct showing the assets &alilities of the fund at the
commencement of the liquidation and the mannerhithvthe assets have been realized
and the liabilities (including any liabilities armbntingent liabilities to or in respect of
members) have been discharged.
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(17) The provision of the Companies Act, 1912, shalllapp the dissolution
of a fund in terms of this section, in so far as #aid provisions relate to a voluntary
winding-up in terms of the said Act, and in sodarthe provisions are applicable and not
inconsistent with any provisions of this Act.

(18) All claims against the fund shall be proved to tleatisfaction of the
liquidator, subject to right of appeal to the coarid the liquidator may require any claim
to be made on affidavit.

(19) If the Registrar is satisfied that the said accoamd balance sheet are
correct and that the liquidation has been compjdtedshall cancel the registration of the
fund and thereupon the fund shall be deemed taybelated.

(20) No scheme for voluntary liquidation shall be impented unless it has
been approved by the Registrar.

Judicial winding up of a retirement fund

41. (2) The Registrar may apply to the Court fooedter directing the winding up
of a retirement fund if:

(@) he is of the opinion that the financial conditioh & fund is
irreparable;

(b) he has refused to register the retirement fundeohds cancelled
the registration of the retirement fund in termse€tion 6; or

(© as a result of any inspection carried out by hit@uity in terms of
section 35 he has found cause to have the fund dvopn

(2) A creditor of the fund who has failed to obtain pent of a claim through
the means provided by the law may apply for thelfto be wound up.

(3) The provisions of the Companies Act, 1912, shatilyapo the winding up
of a fund under this section in so far as theyagmglicable and not inconsistent with this
Act; provided that the court may modify the prowisiof the Companies Act, 1912, for
purposes of the liquidation of the fund if the doig satisfied after considering the
circumstances of the fund that such modificatiol mot prejudice the interest of the
members and creditors of the fund.

4) In giving any order or direction under this sectite court shall have
regard to any recommendation which may have beaterng the fund's valuator, if any,
and accord full recognition to the rights and readxe benefit expectation of the persons
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concerned and to additional benefits the paymehtghach by the fund has become an
established practice.

(5) The Registrar may make recommendations to the ammterning the
proposed winding up of the fund and the court magctl that those recommendations be
adopted even if they are in conflict with the Comipa Act, 1912, if the court decides
that the members' interest are best served bydgestRar's recommendations.

(6) The liquidator appointed in terms of subsection ¢Bnll give to the
Registrar such information as the Registrar mayiregfrom time to time and shall,
whenever he intends to apply to the court for uredtons, inform the Registrar who shall
be entitled to be heard personally or by a reptases at any such application, and may
himself make an application to the court with refere to the winding-up.

(7) The liquidator shall, at least 30 days before itpaidiation is carried out,
publish in the Gazette and at least two newspapfegeneral circulation in Swaziland,
notice of the pending liquidation and shall in tizgice provide details of-

(@ where the accounts and scheme for the liquidatian be
inspected,;

(b) the date of the liquidation;

(c) the name, telephone number and postal and strele¢ssdof the
person who can be contacted for more informatiod; a

(d)  the place at which objections may be lodged.
Special provisions relating to liquidation of Funds

42. (1) In applying the provisions of the Companiet, 1912, in terms of section

40 or 41, the members of the fund shall be treatedeferred creditors, and their claims
against the fund in their capacity as members shatllbe settled until the debts of
ordinary creditors have been paid.

(2) If a Fund has a share capital, the liability ohargholder in the case of
liquidation under the aforementioned sections sedlier be limited to the amount (if
any) unpaid on any share held by him, or if theswo provide, his liabilities shall be
unlimited.
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PART VIII

CONSIDERATION AND ADJUDICATION OF COMPLAINTS
Submission and consideration of complaints

43. (1) Notwithstanding the provision of the rulesany fund, a complainant
shall have the right to lodge a written complainthwa fund or an employer who
participates in a fund.

(2) A complaint so lodgedshall be properly considered and replied to in
writing by the fund or the employer who particigate the fund within 30 days after the
receipt thereof.

(3) If the complainant is not satisfied with the reptpntemplated in
subsection (2), or if the fund or the employer wiasticipates in the fund fails to reply
within 30 days after the receipt of the complaitite complainant may lodge the
complaint with the Adjudicator.

Establishment of Office of Retirement Funds Adptmic

44. (1) There is hereby established an office whkitdll be known as the office of
the Retirement Funds Adjudicator.

(2)  The function of the Office shall be performed bg fRetirement Funds
Adjudicator.

Appointment of Adjudicator

45. Q) The Minister shall, after consultationttwihe Retirement Funds Board
and in compliance with the laws governing the pulsiervice appoint a person as the
Retirement Funds Adjudicator, hereinafter refeteeds the Adjudicator.

(2) No person shall be appointed as Adjudicator unhesss qualified to be
admitted to practise as an advocate or as an attarnder the Legal Practitioners Act,
1964, and:

(@) for an uninterrupted period of at least 10ryepractised as an
advocate or an attorney; or

(b)  for an uninterrupted period of at least 10rge@as involved in the
tuition of law and also practised as an advocatstorney for such
period as renders him or her suitable for appointmas
Adjudicator; or
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(c) possess such other experience as renders hitable for
appointment as Adjudicator.

(3) The Adjudicator shall be appointed for a periodhoée years and may be
reappointed on expiry of his or her term of office.

(4) The Adjudicator may at any time resign as Adjudicdity tendering his or
her resignation in writing to the Minister:

Provided that the resignation shall be addresseth@éoMinister at least three
calendar months prior to the date on which the Aidator wishes to vacate office,
unless the Minister allows a shorter period.

(5) The Minister may remove the Adjudicator from offize the ground of
misbehaviour, incapacity or incompetence, aftersatiation with the Retirement Funds
Board.

Main object of Adjudicator

46. (1) The main object of the Adjudicator sha#l to dispose of complaints
lodged in terms of section 43 of this Act in a mdarally fair, economical and
expeditious manner.

Disposal of complaints
47. (1) Inorder to achieve his or her main ohjtat Adjudicator:

(@) shall, subject to paragraph (b), investigatg complaint and may
make the order which any court of law may make; and

(b) may, if it is expedient and prior to investigg a complaint,
require any complainant first to approach an orggtion
established for the purpose of resolving disputeshe pension
funds industry or part thereof, and approved byRRgistrar.

(2) Any complaint dealt with in terms of subsection (&) shall be recorded
by the Adjudicator and shall, for purposes of gestion, be deemed to be a receipt of a
complaint.

(3) If the complaint, dealt with in terms of subsectidn (b), is not resolved,
the complainant may again lodge the complaint withAdjudicator, who shall deal with
it in terms of subsection (1) (a).
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Opportunity to comment
48. Where the Adjudicator intends to conduct an ingegibn into a complaint he or
she shall afford the fund or person against whom ahegations contained in the
complaint are made, the opportunity to commentheratlegations.
Parties to complaint
49. The parties to a complaint shall be:

(@ the complainant;

(b) the fund or person against whom the complaidirected,;

(c) any person who has applied to the Adjudicaidre made a party and who
has a sufficient interest in the matter to be nmagarty to the complaint;

(d) any other person whom the Adjudicator belidvas a sufficient interest in
the matter to be made a party to the complaint.

Jurisdiction and prescription

50. (1) The Adjudicator shall, subject to sectidn investigate a complaint
notwithstanding that the complaint relates to a tematwhich arose prior to the
commencement of this Act.

(2) The Adjudicator shall not investigate a complidnbefore the lodging of
the complaint, proceedings have been instituteani civil court in respect of a matter
which would constitute the subject matter of theestigation.

(3) Receipt of a complaint by the Adjudicator shalemtipt any running of
prescription in terms of any Act or the rules o fand in question.

Time limit for lodging of complaints

51. (1) The Adjudicator shall not investigate anpdaint if the act or omission to
which it relates occurred more than three yearsrbehe date on which the complaint is
received by him or her in writing.

(2) If the complainant was unaware of the occurrenadd@fct or omission
contemplated in subsection (1), the period of tlyegrs shall commence on the date on
which the complainant became aware or ought re&bpit@ have become aware of such
occurrence, whichever occurs first.
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(3) The Adjudicator, may on good cause shown dri®br her own motion-

(@) either before or after expiry of any periogguribed by this Part,
extend such period; or

(b) condone non-compliance with any time limitgmebed by this Part.
Procedure for conducting investigation

52. (1) The Adjudicator may follow any procedurkieh he or she considers
appropriate in conducting an investigation, inchgdiprocedures in an inquisitorial
manner.

(2) Notwithstanding any provision of the Insurance 42003],
the Adjudicator may obtain copies of any documantarespondence contained in the
files of the Registrar.

Legal representation

53. No party shall be entitled to legal represembatat proceedings before the
Adjudicator except where the Adjucator has givemmpssion for the parties to obtain
legal representation or where the Adjucator hasiesigd the parties to obtain legal
representation.

Record of proceedings

54. (1) The Adjudicator shall ensure that a perenamecord of the proceedings
relating to the adjudication of a complaint, and #vidence given, is kept whether in
writing or by mechanical or electronic means.

(2) Any member of the public may obtain a readable copthe record on
payment of a fee determined by the Adjudicator.

(3) The Registrar may, for purposes of the performanriides or her functions
in terms of this or any other Act, rely on a copytle record without the need of any
further proof.

Statement by Adjudicator regarding determination

55.  After the Adjudicator has completed an investigatibe or she shall send a

statement containing his or her determination &ed¢asons therefore, signed by him, to
all parties concerned as well as to the clerk agi®ear of the court which would have

had jurisdiction had the matter been heard by atcou
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Interest on amount awarded

56. Where a determination consists of an obligatiopay an amount of money, the
debt shall bear interest as from the date andeatate determined by the Adjudicator.

Enforceability of determination

57. (1) A determination of the Adjudicator shatl leemed to be civil judgement
f any court of law had the matter in question bleeard by such court, and shall be so
noted by the clerk, or the Registrar of the caastthe case may be.

(2) A writ or warrant of execution may be issued by ¢hegk or the Registrar
of the court in question and executed by the shefisuch court after expiration of a
period of six weeks after the date of the detertiona on condition that no application
contemplated in section 58 has been lodged.

Access to court

58. (1) A party who feels aggrieved by a determmameof the Adjudicator may,
within weeks after the date of the determinatigaplyato the division of the court which
has jurisdiction, for relief, and shall at the sam®e give written notice of his intention
so to apply to the other parties to the complaint.

(2) The division of the court contemplated in subsect8.1 shall have the
power to consider the merits of the complaint iesjion, to take evidence and to make
any order it deems fit.

Powers of Adjudicator
59. The Adjudicator may with the concurrence of Regjistrar:
€)) hire, purchase or otherwise acquire such mdegabperty as may
be necessary for the performance of his or hertiome and may
let, sell or otherwise dispose of property so paseu or acquired;
(b) in order to perform his functions, enter iato agreement with any
person for the performance of any specific actumrcfion or the

rendering of specific services;

(c) insure his Office against any loss, risk @bllity which it may
suffer or incur;

(d) employ persons to assist in the performandesofunctions;
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(e) obtain such professional advice in the pertoroe of his functions
as may be reasonably required;

) subject to such conditions as he may determaeegate any of his
functions contemplated in section 46, to an emmayfehis Office;

(9) in general, do anything which is necessaryexpedient for the
achievement of his or her objects and the perfoomaof his
functions.

Expenses of the Adjudicator

60. (1) The financial year end of the Office of tAdjudicator shall be the last
day of February in each year.

(2) Before the commencement of each financial year,Atigidicator shall
submit to the Registrar an estimate of the exparaiof his office for the next financial
year.

(3) The estimate contemplated in subsection (2) salal into account any
justifiable expenses that the Adjudicator mightuinan the performance of the duties
imposed on him in terms of this Act.

(4) The estimate shall be completed at least 60 dayRreébethe
commencement of the next financial year and subrthith the Registrar for approval and
the Registrar may ask the Adjudicator to make adjsiments that he considers
necessary.

(5) After the Registrar had given his approval, theialcexpenditure by the
Office of the Adjudicator may not exceed the estasavithout the Registrar's approval.

(6) The expenses of the Office of the Adjudicator sballpaid by the office
of the Registrar of Retirement Funds.

(7) The Adjudicator shall ensure that any accounts lplayare brought to the
attention of the Registrar timeously.

Remuneration and terms and conditions of employwiesstjudicatorand employees
61. (1) The remuneration and other terms and tiondi of employment of-

(@) the Adjudicator shall be determined by the ister in consultation
with the Retirement Funds Board;
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(b) an employee of the office of the Adjudicatbalt be determined by
the Adjudicator with the concurrence of the Retiestn Funds
Board.

(2) Any remuneration of the Adjudicator and his empkxyshall be paid out
of the state revenue fund which shall be reimiiisethe Registrar's levies account.

Report of Adjudicator

62. The Adjudicator shall each year within six montfierathe end of his or her financial
year, submit a report to the Minister on his atitdg during the financial year.

Offences and penalties
63. A person who:
(@) insults the Adjudicator;

(b) anticipates a determination of the Adjudicaior any manner
calculated to influence the determination;

(© wilfully interrupts any proceeding conductegithe Adjudicator or
misbehaves himself or herself in any manner inplaee where the
proceedings are being held; or

(d) in connection with a complaint does anythingah, if done before
a court of law, would have constituted contemptanirt;

commits an offence and shall, on conviction, bdldato a fine of E5 000 or to
imprisonment for a period not exceeding three manth

Limitation of liability

64. The Adjudicator, or any of his or her employestgll not be liable in respect of
anything done or omitted to be done in good faiththie exercise of a power or the
performance of the duty conferred or imposed byrater this Act.

Liquidation

65. The Office of the Adjudicator shall not be placadiquidation except by Act of
Parliament.
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PART Xl

GENERAL PROVISIONS
Administrators, custodians and investment managers

66. (1) The trustees may, appoint an adinaie for the fund from amongst the
following:

(@) an insurance company;
(b) a registered insurance broker; or
(© any other entity approved by the Registrar.
(2) An administrator:
(@) may not make any investment decisions for the fumdess the
administrator is also appointed as an investmemniager by the

trustees; and

(b) shall maintain professional indemnity insurance andidelity
guarantee in such amounts as the Registrar detesrappropriate.

(3) The trustees may, in the manner provided in thieereent fund rules,
appoint one or more investment managers for the from amongst the following:-

(@) an insurance company;
(b) a registered insurance broker; or
(c) any other entity approved by the Registrar.

(4) An investment manager shall maintain professiondemnity insurance
and a fidelity guarantee in such amounts as thésRagdetermines appropriate.

(5) The trustees may, in the manner provided in theereent fund rules,
appoint an entity listed in subsection (3) as alisto for the assets of the retirement fund.

(6) Any administrator, custodian or investment manageall exercise the
utmost good faith and the care, skill, prudence diligence that a prudent person acting
in a like capacity and familiar with such mattersuld use in the conduct of an enterprise
of a like character and with like aims. This obtiga shall be in addition to any other
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obligations or duties of the administrators, cugtnsg or investment managers that may
arise under other law.

(7) The retirement fund shall notify the Registrar inriting of the
appointment of the administrator and any custodranvestment manager and shall also
notify the Registrar of any change in administratoistodian or investment manager.

Exemptions

67 (1) the Registrar may exempt a foreign retiremantffrom any or all of the
provisions of this Act, other than the provisiorfsSections 3 and 5, if the Registrar is
satisfied that:-

(@ the number of members who are ordinarily resider@waziland is
not a significant proportion of the total membepshi

(b)  the rules of the retirement fund are not less faable to members
ordinarily resident in Swaziland than to other mensbtaking into
consideration differences in the conditions of s&ry

(c) suitable arrangements exist for ensuring the firrrsoundness of
the fund; or

(d) through the furnishing of adequate security byrdteement fund
or otherwise, the fund will pay in accordance wile rules the
benefits promised to members ordinarily resider@waziland.

(2) A foreign retirement fund seeking exemption undas tSection shall
submit an application for exemption as part of afgplication for registration under
Section 5.

(3) In addition to the information required under Sewmti5, the foreign
retirement fund shall submit a certificate of régison or other evidence that the
retirement fund has been authorised to operateoodurt activities by the entity
responsible for regulation or supervision of retiemt funds in the jurisdiction in which
the retirement fund primarily operates or conditstactivities.

(4) A foreign retirement fund that is granted an exeamptinder this Section
shall provide the Registrar with copies of all rdpoand other documents that are
required to be deposited with the entity respomrsibi its regulation or supervision.
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(5) The Registrar may exempt a retirement fund from @nall provisions of
this Act, other than the provisions of Sections 8l &, if the retirement fund is
established by statute.

(6) An exemption granted under this Section may beestilbp any conditions
the Registrar deems appropriate, taking into adcthenpurposes of the Act.

(7) The Registrar may at any time by notice in writtnghe fund withdraw in
whole or in part any exemption granted under 8astion of this Act.

Penalties

68. (1) A person who contravenes any provisiothaf Act commits an offence
and, if no specific penalty is provided elsewherehis Act, he shall, on conviction, be
liable to a fine not exceeding E25 000 or a termmgdrisonment not exceeding 5 years or
both.

Power to make Regulations

69. (2) The Minister may, in consultation with tRegistrar and the Retirement
Funds Board and any such other person or persams @y in his discretion consult, by
Notice published in the Gazette, make Regulatiastsim conflict with this Act, which
may include the following:

(@) prescribing ways in which formalities requinedterms of this Act
shall be executed and shall include the processgsétration and
approval of the valuator and auditor;

(b) prescribing the manner in which informationqueed to be
submitted to the Registrar in terms of this Actl\wé submitted;

(© prescribing prudent investment guidelines;

(d) prescribing the amount of fees and levies pkyand interest
thereon,;

(e) prescribing the manner in which a retirememtdf shall maintain
its records and the type of records to be mainthioe

) empowering the Registrar to issue certain aives to the
retirement funds.
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(2) The Minister may either of his own accord, or if e ordered by
Parliament to do so, order the Registrar to withhdoa amend any directive issued by the
Registrar.

Registrar's decisions may be made an order of court

70. If the Registrar makes any decision not incgiest with this act, he may if
authority is not granted elsewhere in this Act,lgpgp the court to make his decision an
order of the court.

Registrar may extend certain periods

71. (1) Where any person is obliged in terms of arovision of this Act to
perform an act within a specified period, the Riegrsmay at the request of such person
extend that period from time to time.

(2) The Registrar may extend any such specified pexited it has expired.
Adherence to the provisions of the Act shall noistitute an offence

72. A person who has, in good faith, supplied imfation to the Registrar or the
Retirement Funds Board in accordance with the prons of this Act shall not be guilty
of an offence according to any law or shall notdubject to any form of sanction
according to any code of practice or ethics orlstalbe in breach of any agreement.

Application of this Act

73. This Act shall apply to retirement funds, pensfunds, provident funds,
and any other fund, institution, or organisatioattthe Registrar, in consideration of the
objects of this Act has ordered to report to him.

Funds established under the Public Service Penstyder, 1993

74. (1) Any fund established under the Public SErRensions Ordet993, shall
be required to comply with the provisions of thistA

(2) Notwithstanding any provision of this Act, the R&gar may exempt a
fund established under the Public Service Pens@rdger, 1993, from any of the
provisions of this Act.



